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U.S. Department of Labor

March 11, 2009

Employment Standards Administration
Office Of Workers' Compensation Programs
Division of Energy Employees' Compensation
400 West Bay Street, Suite 722
Jacksonville, FL 32202
Phone: (877) 336-4272 or (904) 357-4705
Fax: (904) 357-4704

File Number: ~108
Employee: Melvin L. Spraggs

Gary S. Vander Boegh
Commonwealth Environmental Services, LLC
7660 Old Hinkleville Road
VV. Paducah,KY 42086

Dear Mr. Vander Boegh:

This letter is in reference to our telephone conversation of February 27,2009, and your
subsequent reply (received via fax on March 1,2009 and via mail on March 5,2009)
regarding your clients' claim for benefits under the Energy Employees Occupational
Illness Compensation Program Act (EEOICPA).

As I stated in our telephone conversation, if your clients' wish to file a claim for bladder
cancer, please have them complete Claim for Survivor Benefits Forms (EE-2s) to that
effect, and submit them, along with medical evidence for bladder cancer, to the
Department of Labor (DOL).

VVe are in receipt of a sinale EE-2 form, claiming bladder cancer, on behalf of three
claimants: which you signed on February 27,2009. On March 3, 2009, I called your
office and left a message stating that for a claim to be initiated, we need a separate EE­
2 form for each claimant.

As I have not received three EE-2 forms, the claim of bladder cancer, on behalf of your
clients, (Jerry Spraggs, Mary Davis, and Sharon Holt) has not been initiated. For your
convenience, I am enclosing three EE-2 forms. Please have your clients complete an
individual EE-2 form, for the claim of bladder cancer, and submit all three forms.
(Please note, as their authorized representative, you can complete and sign their claim
forms, but we will need a separate form for each claimant.)

If you have any questions or concerns, please contact our office at (877) 336-4272.
Thank you for your cooperation in helping me to establish your clients' claims.

Sincerely,

~.~.
E~hriSlian
Claims Examiner
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March 16, 2009
U. S. Department of Labor,DEEOIC
Final Adjudication Branch
Charles E. Bennett Federal Building
400 West Bay Street, Suite 722
Jacksonville, FI. 32202

Attention: Evey Christian & Jim Bibeault
Pile Number:_51 08

Employee: Melvin L. Spraggs

Dear Ms. Christian & Mr. Bibeault,

Enclosed please find the three attached EE-2 forms signed by Mr. Spraggs survivors'
Jerry L. Spraggs, Sharonn R. Holt, and Mary Davis prepared by Commonwealth
Environmental Services (CES). It should also noted that no evidence has been provided
by the Department of Energy (DOE) that indicates that Mr. Spraggs WAS NOT
monitored while working at the Paducah Gaseous Diffusion Plant (PGDP). In fact, more
than enough evidence has been provided to the Department of Labor (DOL) that indicates
that DOE officials have continued to withhold radiological monitoring records that
support sick nuclear workers claims such as that of Mr. Spraggs.

In either case, Mr. Spraggs worked well over the 250 days as required by the Energy
Employee Occupational Illness Compensation Program Act ("the Act") and has qualified
for Special Exposure Cohort (SEC) membership! status. Therefore, his survivors (Jerry
L. Spraggs, Sharon R. Holt, and Mary Davis) are entitled to compensation per Part B of
''the Act", and any compensation that may be available to them in the future per Part E.

I provide the requested EE-2 forms, along with the following CES Exhibits for your
consideration:

CES Exhibit No.1 - EE- 2 Survivorship forms signed by Gary Vander Boegh, Jerry
Spraggs, Sharon Holt, and Mary Davis.

CES Exhibit No.2 - CESI DOL record files pages 10 thru 11- ''Final Decision" letter
dated October 17, 2008.

CES Exhibit No. 3- CES! DOL record files pages 113 thru 119 notice of "Pinal Decision"
dated October 19,2005.
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CES Exhibit No. 4- CES page 188, "Hearing Transcript" dated April 14, 2005, bladder
pathology report.

Your rimely response to this request is respectfully requested. Please contact me at (270)
744-3684 or by facsimile at (270) 908-0194, for further infonnation pert.ainingto these
matters. 1

R1;e~. J
~~ander Boegh

"Authorized Representative"
Vice President- Commonwealth Environmental Services, IlL.

Ccl wi attachments

President Barack Obama via facsimile (202) 228-4260

VIA FACSIMILE - 202-693-6U1
The Honorable Hilda Solis
Secretary of Labor
U.S. Department of Labor
200 Constitution Avenue, NW
Room S-2018

Washington, DC 20210

National Office - Washin~on. D.C.

U.S. Department of Labor, DEEOIC
Room C-4511
200 Constitution Avenue, NW
Washington, DC 20210
(202)693-0081 (Main) (202) 693-1465 (Fax)

Director: Rachel Leiton

Deputy Director: Roberta F. Mosier

Final Adjudication Branch - Washingto~ D.C.

u. S. Dept. of Labor - DEEOIC
Final Adjudication Branch (FAB - National)
800 N. Capitol Street
51h Floor

Washington, DC 20211
Phone: (202)513-6400 Fax: (202) 513-6401
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Senator Mitch McConnell via facsimile and email (202) 224-2499
Senator Richard Durbin via facsimile and email (202) 228-0400

Senator Harry Reid via facsimile (202) 224-7327
Senator Ted Kennedy via facsimile (202) 224-2417
Senator Jim Bunning via facsimile (202) 228-1373

Congresswoman Sheila Jackson Lee via facsimile (202) 225-3317
Congressman Henry Waxman via facsimile (202) 655-0502
Congressman Ed Whitfield via facsimile (202) 225-3547
Congressman Bart Stupak via facsimile (202) 225-4744
Congressman John Shimkus via facsimile (202) 225-5880
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Claim for Survivor Benefits Under the Energy Employees
Occupationalilinea Compensation Program Act

~ wo••••••~M ".on +
Ikdm Provide all informatlon requested below. Do not write In the shaded areas.

1. Name (Last. First, MJddI&fnltlal) Js ra. ~ mL \);" 5
4. Dateof Birth 5. Dateof Deeth

I t/- I~D I :J. 01 I I I }7 I~ } I
Month Day ~ Madtt Cay ~

2._ 13. __ -SI ~ Male DRlmaIe qDJ- I~- 5/D 8
6. Was en autopsy performed on the employee?

oYES - Us1 Medical FacIlity; .8INO 0 DON'T KNOW

a.

D Cancer (Ust Specific Diagnosis Below)

7. Name (Last.First. Middle Initial)
S r Q. ..Je. '\ (" L- Male 0 Female

10. 0Irte of Birth . 11. Yf;HIr•.••do ••••••• to the deceased employee

I . t.J. . ·1 j ~ 1 t..J. 7 I 0 spouse ~ child .. 0 step-ci1i1d 0 parent
Month Day ~ 0 grandparent 0 grandchild D other:

12. Address (Street. Apt. #, P.O. Box ) ~. _ 1& Telephone Numbers
a. Home: CLiD ).-. - ..- 1_

~)~ -~

b.

c.

o Beryllium Sen8ftlvity

o Chronic ae..,uium Disease (CaD)

o Chronic SIUcosIs

o Other Work-Re1at8d ConditIon(sJ due to expoaure m toxic substance or radiation (List Specific Diagnosis Below)

a.

b.
c.

::~f"':~:;':·:t"·~';j1 ~:~"-:1 :j."; ~:;; j1~::~.'./5~f..!..t' ;..~:~~t:~~;:..~.~::\~~t~.~~i~W::;~fi~~rfil.f;iI~~~6;~:\~1~~~[~~nJ:;~~i?~~r~imig~~~~~~~~~~i~;i~~t~~~!~~:tf:~~ff:~i;t~~~~~~'?;\~1J{Jt1t~i1!il?~~~~~~~~r~~~~.t·;f::.··i~L1;{~,,7.Ji,:{~·i1;.:.~~•.. ~.:: ~)~lf:.t~i:JJ~:;.:~~....;:3::~:I1?.t~i:_:+~.::;{;:::!'f!~'C!~T~~t ~~l~"1";i..z:)..~'1.J~;'lr~~~...<.!t:.~:4t~':.nn.~·~():;-:~;~:'\1h~t.·~l;ff.iJ_!.~:.;:;;r~.i~;;.~.:j[:~i-~J('\·..t't~~~~}~:t.:~~11;1~{."::~<ll~f£!~~t::_:l~~·~}~t~~J~~i~~.

16. Did the employee work at a location designated as a Special Exposure Cohort (SEC)?

I}a.YES 0 NO

17. Have ~ or 1hedeceased employee flied a lawsuit seeking either money or medical ccverage for the claimed

DYES SNOcondit s)1
18. Have you or the deceased employee filed any workers' compensation claims In connection with the claimed

DYES ~NOconditlOn(S)?
19. Have you, the deceased employee, or another person received a settlement or other award In connection with the

D YES li2 NO&bow claimed condition{s)? 20. Have yoo either pled guilty or been convicted of any charges connected with an application tor or receipt of federal or
D YES JClNOstate workers' comoensatlon?' .

21. Have you or the employee appUedfor an award under Section 5 of the Radiation Exposure Compensation Act (RECA)?

DYES ~NO

If yes, provide RECA ClaIm ,:

II
22. Have you or the empl~ applied for an award under Section 4 of 1he Radiation Exposure Compensation ~

DYES OONO

~.1. \ -~- Form EE-2V","f"\ lI~)rr- 100 l -..".•...
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Are you aware of any person(s) who may also qualify as a sUrVlvorof the deceased employee?

If YES, please provide the following:

Address I Phone Number(s)Name

c.

d.

Relationship to the
deceased employee

H~ n-
Other:

Home

Other:

Home:

Other:

Home:

Other:

e. I
q,

~

"

-~---

~

I f. -g.-h.-i.-j.

Arrt pElr&On who knowingly makss arty felse statement, misrepredemauon, conceeIment Qf 1act, or any other act of fraud to obtain
compoosalioo 11$pl'O'll!ded under EEOICPA or who knowingly accepts compensatlort to which that person is not entitled is subject
te civil or admin!stratIvB remedies as _11 as ielony criminal ~oo and may. under apprcptiate aiminal pFCNIskIns.be
punillhed by a me or impri~o•.vnef!t or both.. /my change to the infonnstion provided on this 10nn onoo it is submittsd m.rst be
reported Immediately to 1J16Dis1rict Office responsible for !he adminlslration of the claim.' hel'tlby mal<e a claim for beneTrtsunder
EEDlCA'o and IIiIIrm that the Infonnal!on I haw provided on this form i5 true. If applicable. I authorize, the Department of Justice
to release any requested information, indutling informatiOn related 10-my RECA cb!m, to Ule U.S. Department of Labor, Office of
Wor!lers' CompEH1satIon Programs (owe p). Furthermore. I authorize an.y physician or hospital (or other P&1'S9I1.institution,
CDI'pOmIIon, or government ugency. incfuding the Social Security AdmlnistratiOl1) to furnish tiny desired information to the U.S.
Department gf Labor, Office 01Wot1<ers' ~sation Programs.

Home:

OtIler:

Home:

Orher:

Home:

Other:

Home:

Other:

Home:

Other:

Home:

O1her:

. Resouroe Center Date Stamp

Fom1 EE-2
February 2001
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CLi8tSpedIIc DiIgnosis Below)

a. rJ1..4AD~ e--n...- c..,. ,J~
b.

~~~ .Aorne. ofWGrla8ra"'~ Progtams ••••.

OM! Ntnbar.
o.de:

~.' . v~••.,;.;;;:.-'

~
~

'11. Your ••••••••••••••. to~ ••••••••• "'IJIJ~ ••
o 8pOUI8 cNId 0 8Iep-Chitd 0 p8t'Mto gra~ grandchkt 0 oeMr:

13. T.t ••••••••••••••••
4. Home;

ClaImtor ••••••••••••••••••••••••.•• &,..EmpIa,...
~ •••••• CaInpenuIIon ....,... Act

0....-... ~
o CIWIIIG ...,.... ~Ule (CBD)

~ CIwMIc UIc:GRI-------------------.~.o OIhM'Wwk .•••llIfll~de. "",AaM dUeto ••• __ to ta1dClulll'" OIl ••••• 1Ioft (UBt Specific DlagMsis Betow)

a.
b.

~_~.::.s:...r-:.-.:;r_~~;.J......~~ l~'~~ "

'~~~~~t':~~.a,i:f~~~ '.

16.DIdthe errtpq.. work. a locatiOn ~ as. Sf*:i8I ~__poftJlAt CDhort (SEC)?

17_H..-. ~ or I1e <IeceaMd M1Pf6)1G8 Ii'-d alaw8Ult ..kInjeither tnOnw or medc8I 00II9I'8ge 101 1he d8Irr1ed
condItion{S}? •

8. ~)'OU. or me de( Udled empICJf8e tied ~ workanI" oompensatlon cllldmSln eon.-..ecIancancItIOn(.)?
9.•.••• you, the _"8&1 ISII1I'.,,,tJIcI)"H. or ~ penwwI rec!liwtd a settlement or other award in connection wtU1the

abov8 claimed oondIIon(S)?
!g. Have )IOUefther pled guilty Gt been canvIcted or eny ch8rgee connected will an appIoation for or ~ of federal or

Mate ~. ccmpenSBlian? _
~. ~ you or the employee applied tot 11ft award undoI Section 6 of the RadIatior1 &poaure CompensationAc:t (RECA)?

""" protJIda III!CA ClaIm II
:2..HIhIe you or the ~ applied for an award undar SedIan •• of thD Rad8tIon EJCposure Cornpensadcn Ird?

COVES ONO

DYSS DDNO

,".0 YES i'J NO

DYES 521 NO
I

DYES QaNO

DvesiDNO

DYES IZNO
PonnH!-t

......., 2QOI

~OO9-D~14 23:33 2704623386 Page 1
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==~EI--

-...-== - --= -
Home:

Other:

ReldcnlhlplOtN
deaIued~

~ telSOC1 who"' •••••••••• ~ faIsO~ ~ cQ.~IGnI¢lfid. ~ anyadlGi" IIICt offr'alld 10 ~
/XIIo~.-IcIn.s~"'EEOICPAorwho ~ ~w<3ImI*"'IID""''''~.nat'''''. aICJfKt
11>" Of ~MJIIf • ~ u WOII_1WIoIIy CttmIflM ~ and ..,. undw app.•••••i.1I.- ~ ~. u.
••••••• I¥ a 11Mat ""WIMf!f ar"-In! CbiIngII to" intMnwIIIaft ~ (Jft •• 101m_ it • ~ mwt be
~ ••• 1f•• 1!-tD••• DI*IctOlce ~ b •• adlnlriln*lnc-. •••. eIII!m.' ~ ••• II claim bbMlllla u~
EEOICPAlnillftnn ••• thelnbmaUon I •• PIcMdId••• 1I* fotM it 1Iua • ~.11WIhor!le. the ~I 01••.••••

1It •••••••• I'O/lUlIIIIIIIdWDtI ••••• " ~~., ••• u..s. ~t1I""".OMc:eOl
WIIdIIft( Co- P4~ JIll I {OWCPJ. I ••••••• orhoepIIal (01 __ .-.an, inIIIIIIIian,
Xlrpcnliolt, or 00-.111 •••. 8QIIIIC¥ inI:IIdnO" SooIIt . to IumIIh ~ d8IiMd iIJIonnet;on 10 1M U.8.
'~r1II_ oI'&.IIbar. 0fIee at WOIMra'CoA\~ P, -

-N8me

=-I~f
~,
~

c..-d.-e.-f.-9--h.-f.-~

2009-03-14 23:34 27G4S23388 Page 2
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_Claim for Survivor Benefits Under the Energy Employees
.Oceupationalillness Compensation Program Act u.s. Department of Labor ~~Employment Standards Administration •

Offrce of Workers' Compensation Programs

Itm!G Provide all information requested below. Do not write in the shaded areas.

Name (Last; First, Middle Initial)
I.

3. Social Security Number2.. Sex

r&IMale 0 Female #0/- ,(, - 5"10e\---------~-

8. Was 1111 auto•• y performed on the ~pIoyee?

DYES - List Medical ~Ity: "-!if NO 0 DON'T KNOw

8- Sex

•• I 0 Male lX1 Female
11. Your relationship to 'the deceued employeeo spouse lXJ child 0 step-chUd 0 parento grandparent 0 grandchild 0 other:.

13. Telephone Numbe•.•
a. Home: (;110 )

ca.

1. Name (Last. First, Mlddfe initial)

o Cancer (list Specific Diagnosis Below)

'G\,

to. o.te of Birth

I O~ II j. 1'9il..31
Mcnitt Day 'Nar

12. Address (Street, Apt. fI, P.O. Box )

b.

c.

D Beryllium Sensitivity

D ClWonlc BMYllium Disease (CBD)

o Chronic Silicosis

o OIlIer Work Rill_led CondiI:km(s) due to exposure to WJdc substance or radiation (List Specific Diagnosis Below)

a.
b.

c.

16. Did the employee work at a location designated as a Special Exposure Cohort (SEC)?

17. Have you or the deceased employee filed a lawsuit seeking either money or medical coverage for the claimed
conditlon(s)?

18. Have you or the deceased employee flied any workers' compensation claims in connection with the claimed
condltion(s)?

19. Have you, -the deceased employee, or another person received a settlement or other award in connection with the
above claimed condItion(s)?

20. Have you either pled guity or been convicted of any charges connected with an application for or receipt of federal or
state workers" compensation? -

21. Have you or the employee applied for an award under Section 5 of the Radiation Exposure Compensation Act (RECA)?

If .••ee, provide RECA Claim 41: .
22. Have you or the employee applied for an award under Section 4 of the Radiation Exposure Compensation Act?

o YES ~NO

DYES tsNoiI

DYES SNoi
!

o YES IS N01

qYES !81. NO i
I

o YES JilNO
Form EE-2

February 2006
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23. Are you aware of any person(s) who may also quanty as a survivor of the decease

If YES, please provide the foIlowing~

Name Phone Number{s)

Home:~ 70__
Other: :1'10'­

Home:«70~
0Iher:.:t 70

~
-- --..•--

'-M--<:'~~.~'::'';Oooo •••~._._ ._, _ .•• 0";0.

b.

a.

c.
Home:

d.

e. f~1 .
-

g.-n.-i.-j.

~er:
Home:Other:

--Home:
\Other:
-Home:•

Other:-Home:
Other.
--Home:
Other:
--Home:
Other:
--Home;
Other:

i

Any person who knowingly makes any raise stal!lmenl. misrepresentation, t;XIOCealment of fact, or any other act of fraud to obtai.,
oornp8I1Sa1ion as provided under EEOICPA or who knowingly eccepts oompen6stioo to which that per.;on Is not et11it1edIs subject
to eM or adminlstmtiw ~ aIi well 85 teIooy crimIoa~ prosecullon and may. under appropriate criminal provi&ions, be
punlaMd by a tine or !mprt!!Or1mant or both. Arrt change to tfI13information provided on this form once it Is submitted roost be
reporl9d inmediately 10 the Dls1rict OffIce responsible for 1be admIristration of 1he claim. I hereby mallD a daim for benefits under
EEOICPA and affirm that the InformaUon I haYe proWjed 00 !his torm Is true. If applicable. I authori28, the Department of Justice
to reIeasD arty requesIed lnJotmatJon.. Including infonnalion releted 10 my RECA claim. to the U.S. Dep&rtment 01 Labor. Office Of

Workers' Compensation ProgriUl15 {OWCP}.30re, I authorize ~ physician or hospilal (or a1tIer person, institution.
corporation.cr ~ agency,W:Wng the at SecurityA~ion) to furnish8l'fYde8iredinformationto ihe U.s.
Department of Labor. 0I!1ce of Workers' Co n Procu:ams.

3/i4.i./OQI Date

Form EE-2
February 2O(M



CES,uC
u. s. DEPARTMENT OF LABOR

EMPLOYMENT STANDARDS ADMINISTRATION
OFFICE OF WORKERS' COMPENSATION PROGRAMS
DNISION OF ENERGY EMPLOYEES' OCCUPATIONAL

ILLNESS COMPENSATION

FJ.NAL ADJUDICATION BRANCH

OCT 1 7 2008

~"~ "

Dear Mr. Spraggs:

Enclosed please find a Final Decision on your claim for compensation under Part B ofllie
Energy Employees' Occupational"illness Compensation Program Act. 42 D.S.C. § 7384 et seq.
r regret that r could not "provide a favorable decision.

If you disagree with this decision, you may request reconsideration. Such a request must be in
writing and must be made within 30 days of the date of issuance of this decision. It must clearly
state the grounds upon whi(;h reconsideration is being requested. The request for reconsideration
should-be sent to:.

_U.S. Department of LaborlDEEOIC
Final Adjudic8tion Branch-
Attn: District Manager (Reconsideration)
Charles E. Bennett Federal Building

" 400 West Bay Street, Suite 63B
Jacksonville, FL 32202 ".

In order to e~ that you receive an independent evaluation of the evidence, the request for·
reconsideration win be reviewed by a Final Adjudication Branch hearing representative other
than the undersigned.

If the claim was denied because you have not established covered employment under the
EEOICP A and you have new evidence of either covered employment or exposure :toa toxic
substance, you may request ':l reopenini! of the claim. If the claim was denied beca~e the
cancer was not causally related to work-related exposure to radiation and you. can identify either
a change in the probability of causation guidelines, a change in the dose reconstruction methods
or an addition of a class of employees to the Special Exposure Cohort, you may also request a
reopeninS! of the claim. These requests to reopen the claim must be in writing and be sent, along

CES 0085 10



with your supporting information, to the following address:

U.S. Department ofLabor/DEEOICP
Attn: District Director (REOPENING)
Charles E. Bennett Federal Building
400 West Bay Street, Suite 722
J:acksonville, FL 32202

~,Please be a.dvisedqp~ the final decision on your claim may be posted on the agency's website if
~it contains sigmfica:ht,findings of fact or conclusions of law that might be of interest to the

public. If it is posted, your final decision will not contain your file number, nor will it identify
you or your family members by name ..

A new claim form may be filed with the district office for any Conditions you consider related to
toxic exposures dming employment at a Department of Energy covered facility. Any ciaim filed
will be evaluated and/or developed for compensability under the Act..

Except as provided above, all future cOrrespondence, inquiries or telephone calls should be
directed to the Jacksonville district office. Thank you for your cooperation.

Sincerely,

(\ t/ I
--.:.-:,.f-:)/L--t........{."-"'l---

. {.Jeana F. LaRock

Hearing Representative

CES 0085 11



u.s. DEPARTMENT OF LABOR EMPLOYMENT STANDARDS ADMINISTRATION
OFFICE OF WORKERS' COMPENSATION PROGRAMS

... -- -Dl¥ISION-OF .ENERGY-EM1!LOYEES-OcctJl>ATIONAL

IlLNESS COMPENSATION
FINAL ADJUDICATION BRANCH

EMPLOYEE:

CLAIMANTS:

~E NUMBER:

DOCKET NUMBERS:

DECiSION DATE:

Melvin L. Spraggs

Mary A. Davis
Sharon R. Holt
Jerry L•.Spraggs

. 51667;.2005
516.69-2005
51808-2005

October 19, 2005

CES" LLC

NOTICE OF FINAL DECISION FOLLOWING A HEARING

This is the decision of the Final Adjudication Branch concerning your claims for compensa~on
under 42 U.S.C. § 73848 ofth¢ Energy Employees Occupational IDness Compensation Program
A~tof2000~ as amended, 42 U.S.G. § 7384 et seq. (EEOICPAor the Act). For the r~ons set
forth below, your claims are d~nied •.

STATEMENT OF THE CASE

. on November 26 and December 1,2003, you filed forms EE-2, Claim for Survivor Benefits
under the EEOICP A, as the children of the employee. The claimed conditions were metastatic
cancer of the prostate an4 testicles and possible CBD (chronic beryllium disease). You
submitted birth, marriage and death ~ertificates confinning that you are children of the
emPloy~e, .that he died on July 17, 1991, of atherosclerotic heart disease, at the age of71, and
that his surviving spouse diM on ~p.nt_er18. 1998 ...-.
Medical records, including Au~t 22, 1~90 and September 18, 1990 pathology !eports,
coiIfirmed that. your father had prostate cancer, which spread to other parts of the pody, including
the bladder, for which he underwent an orchiectomy. You also submitted records of treatment he
received, ftoin July lO, 1973 until his death, for other medical conditions, particularly pulmonary .
.illnesses. The records were reviewed by physicians acting as office medical consultants on
January 19,2004 and June 1, 2004.

The·b.c-.3 ronn stated that the employee worked for F.H ..McGraw at the Pa~ucah Gaseous
Diffusion Plant from 1951 to 1954. The Department of Energy (DOE) could not confirm his
employment,.but did support that F.H. McGraw was a DOE contractor at the Paducah Gaseous
Diffusion Plant during the claimed period. Affidavits (EE-4 fonns) ftom a neighbor and two C0­
workers suPported that your fath~ worked at the Paducah Gaseous Diffusion Plant between

1951· and f954. Social Security records established that he was,~loyed by F.H. McGraw: ~m

CES 0085 113
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thesoo;rni-quarter'of- i952tofue fuStquarter of195~ 'ThePadilcah GaSeous-DiffuSion Plant iias- .- ­
been a DOE facility, where radioactive materials and berylliuni were present, since 1951,'
aCcording to the DepartIDent of Energy (DOE) Office, of Worker Advocacy Facility List website
(at: http://tis.eh.doe.gov/advocacy/fac1istlfindfacilitv.cful).

In.order to detennine the probability that your father sustain~ his cancer in the performance of
duty, the JacksonVille district office referred your application package to the National Institute
for OcCupational Safety an~ Health (NIOSH) for radiation dose recon~truction, in accordaD.ce

with 20 C.F.R. § 30.115 of the regulations implementing the EEOICP A External and internal
dose reconstmction was pei-fonn~ utilizing,I),ose Reconstruction Implementation Guidelines,
T~hnical Information Bulletins, Technical Basis Documents and the computer assisted
telephone 'interview. The dose reconstruction W3$ done '~>nthe basis that your father was

, employed at the Paducah Gaseous Diffusion Plant from April 1, 1952 to March 31, 1955. On
'October 20,21 and 25,2004, you signed OCAS-l Forms, indicating that yo~ had reviewed the
NIOSH Draft Report of Dose Reconstruction and agreed that it identified all of the relevant
information 'you provided to NIOSH

Pursuant to 42 C.F.R. § 81.20 of the implementing Department of Health and Human Services
'(HHS) regulations; tb.e district office used the information provided in this report to determine
that there was no more than a 24.66% probability that the employee?s cimc~ was caused by
radiation exposure at the Paducah Gaseous Diffusion Pl~t. " ,

On January 18-, 2OQ5,the district office issued a recominended 4ecision finding f:b.3t;yourfather's
cancer was not "at least as likely as not" .caused by his employment at'~e ~adu,cab, GaseoU$ ,
Diffusion Plmit, within the meanmg of 42 U.S.C. §7384n of the EEOICP A. It also concluded
that the medical evidence did not support that he had chionic beryllium disease, as defined in 42
D.S.C. § 73841(13) of the EEOICPA. Therefore, it conclud~you are not entitled to,
compensation under 42 D.S.C. § 7384s of the Act.

Bya letter dated Febmary 2, 2095, Sharon Holt objected to the recommended deCision and

requested a hearing. A hearing was ,held in Paducah, Kentucky on April 14, 2005, 'duringw~ch '
the three of you explained why you disagreep. with the recommended decision, and submitted
some documents which you felt supported your decision.

OBJECTIONS

You made the following objections to ~o:mmendation to' deny benefits for cancer: (1) you '
, questioned the NIQSH findings, stating "I don't think they, could have ;reasonable ~owledge of
where my father worked and what he could have been exposed to. at;PGDP. " Your father
worked in eight different areas.ofthe plant and should probably have been monitored. [heaiing
transcript, page 21], (2) you questioned how claimant-favorable and maximum doses were
obtained and whether monitored workers received hIgher doses. [hearing ~cript, page 24],
(3) you stated that your father car pooled " ..• 30 miles ,every day with two people tha~ have
a1ready been awarded claims." Potenti~ exposure ~:pl, the,work cl<?.thing~~ posited as a
pathway, [hearing transcript, pages 17 and 26], (4) you stated that medical evidence supported. ,
that his cancer spread to his bladder, resulting ~ his underg~ing at1~rC?hiectomy [hearing,
trimscrip~ pages 22-23 and 25] .

• r.!"' •.••
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-'. - ..-- .:-.-- '---"m orner to oeeligib}e-forcompensanonfor a non-specmoocancer, such as prosfute cancer, -- - --
Under 42 U.s.C. § 73848 of the Act, the employee's cancer must have been "at least as "likely as
not" related to the radiation dose received during employment at the covered facility ..

The law and regulations provide that we must rely on NIOSH in detemiining reasonable
estimates qfthe radiation dose to which an employee was exposed. Theitmethodology is
binding on the Final Adjudication Branch (FAB). The methodology for co~puti~g the
probability that a c::mcer was-related to radiation exposure during' covered' employment is also
established by regulations of the Department of_:a~th and_Human Services (HHS) and is _
binding on the FAB~

Your first two objectioBS, as noted aQove, concern the accuracy of the dose reconstruction.
Specific issues· :we~ voiced regarding how the dose reconstruction was perfonned smce. the
employee was unmonitored ~d the consideration'ofthe work environment in the dose
reconstruction. The basic principle of dose reconstruction is to characterize the occupational
radiation environment to which-a worker was exposed usingavail!ilile worker andlor workplace

_monitoring information. ,In cases where,radiation exposures in the workplace environment
. cannot be fully characterized based on available data, default values based on reasonable
scieritiflc assumptions. ar-eused as substitutes. The approaches for deterininiD.gyour father's
external and internal dose are discussed in detail in his·dose reconstruction repOrt and are .
'sU1I1II1iuizedbelow.

External dose records ~eived 'froID:the Department of Energy were reviewed. ,NIOSH
detCrmined that the employee was not monitored for external radiation exPosure during his
employment. However, 1;ri.soccupation indicates he may have a potential to have worked in
proximity to radioactive materials. Therefo~, a claimant-:-favorable unmonitored photon dose
was assigned in accordance with the TeCbnical BasIS DQcum~f for the Paducah Gaseous, .
Diffusion Plant - Site Description. The external dose-to the prostate was determined by using
the dose calcUlated for the.bladder. As a laborer, the employee worked at various locations',
throughout the Site. Based on his work locations and his occupation he was likely exposed to _
photon and electron radiation. However, electron doses were not evaluated in this dose

.reconst:nlction ,due to the type of cancer.

B.ecause your father's occupation indicated that he may have worked in pro~ty to radioactive
materials, NIOSH ~signed a claimant-favorable unmonitored dose as part of this 40se .
reconstrUction. He was assigned a dose equal to that of the maximum dose recorded for a worker

_for each year of his employment at the Paducah Gaseous Diffusion Plant in accordance with the
Technical Basis Document for the Paducah Gaseo:us Diffusion Plant - Site Description. No
maximum dose was available for. 1952 so the hi~est maximum ,dose for any y~ (1956) was
aSsigned for 1952. The employee was assigned an unmoDitored dose for 1952-1955-. The

.assignment of unmoni~~ed doses addresses the issue raised in.the seco,nd objection that other
monitored workers might have.receiyed more claimant favorable doses.

,In addition to the estimated dose received from site operations, the dose received from diagnostic
'X-ray procedures that were required as a condition of employment w~ also included iti the _
overall. dose to the prostate. This X-ray dose incorpo~tes a multiplication factor of 1.3 to ensure

. claimant favorability.
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------- --mUSH reVle~ed your fiiffier's'employmenrrecoros;and no records offiioasSaymOilltonng --".-'-.~-._-­
results were found. Internal monitoring programs are applied to individuals who are likely to be ..
exposed to. radiation from internally-deposited radio8:ctive material. Personnel who are not
selected for intei'nal dose monitoring progi:ams are less likely to be exposed. Uowever, to
aCcount for any incidental dose that may have been ieceived but not documeri~ internal dose
was assigiled based. on a hypothetical intake assuming an intake of28 radionuclides. This results
in an intake that greatly exceeds any possible actual·intake by the employee because this'levelof
ac~vity would be expected to be detectable by workplace indicators. Additionally, these
nuclides would not all be found in a single location on site ..

. . .For the purposes of the dose reconstruction, NIOSHassigned yo~ father the highest reasonably
possible radiation dose related to radiation exposure.and intake using m~mizing assumptioris iri·
the absence of documented exposures. 'I'4e discussion above demonstrates .that NIOSH used
maximizing ~d claimant-favorable assumptions in the dose reconstruction, which addresseS the
issue raised in the :first objection. The NIOSH approach is based on' current science, documented
experience ~d relevant data. These.objections are Challenges of the doSe reconstruction .
methodology and cannot be addreSsed \>ythe FAa per.20 C.~.R. 30.318(b) ..

. .

The third objection suggests that radiologi~al exposure.ftom .the contm11inatOOclothing of other
. workers in his car pool could have 'been a potential. exposure pathway.· Site practices Were such

that workers·were monitored for contamination prior to leaving acOntamiriated area,. and other
site practices and procedures. would indicate if con~ation waS present in non--radiation areas
such as administrative areas, exit pOints fonn the site,.and lunch rooms. It is milikely.that the
potential transfer of con'Utminmon from other work~ to your fafuer by hand-to-hand contact or
by inhalation of contaniination froJil clot1:iing,if present, ~ould be significant in light of the·
maximized dose assigned' by NIOSH .. The internal dose from· the hypothetical intake and the

. external ambient dose assign~ are more·than adequate to acCount for dose ftolI). the types of'
situations proposed in your objection. This is a challenge of the dose reconstruction'
methodology and cannot be addressed by .the F~ per 20 C.F.R. 30.318(b-) ..

Co~cerning the fourth objectio~ it.should be ~oted.tha,t the recoinmended decisiori did not deny,
and the medical evidence do~ support, ~t the prostate cancer ~e8d to the' bladder and that

.your father underWent an or~hiectomy. However, the evidence does not support' that he had any
primary cancer, other than the pro~e cancer •

. . You also objected to the denial of benefits for chronic beryllium disease (CBD). Specifically,'.
(1) you noted that even brief exposures to beryllium can be dangerous, (2) you questioned a .
difference in the reports of two consultantS who reviewed the file, and, (3) you reviewed some of ..
the medical evidence in the file, mcluding x-ray reports, and explained why you believed it
demonstrated that your father had a scwere pulmonary condition which may have been CBD.

It is undisputed that your father did have .exposure to berylli~ during his employment at the
Paducah Gaseous Diffusi~n Plant. The basis for the recommendation to deny benefitS was that
the medical evidence did not support that he had CBD~ as that condition is defined in the
EEOICPA .

. .

. The consultant who reviewed the case on January 19, 2004, Dr. Craig Glazer,.was asked. ifblood
."..:1 gas teSts showed results consistent with CBD. He responded ·that, considered in context with the

other evidence, they did' not. Dr. Jonas· Kalnas, the consultant who reviewed the case on June 1,
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..
----. -.--_.~. ·"2004,-was asked (more-apPropriately, given tIie1anguage oftlle ACijUtlie olooa- gas ana--n •••• -- - • __ hh_h

.pulmonary function tests showed obstrUctions, restrictions or a diffusing capacity defect, and he
responded that· they did. As you were informed at the hearing [page 32 of the transcript], they

.W~ asked different questioIlS mid gave different anSwers. It should also be noted that Dr.
Ka1nas was able to review additional medical reportBwhich you submitted after the review of Dr.
Glazer.

Dr. Glazer and Dr. Kalnas agreed that the evidence supported a cliIiical course co$istent with a
chronic reSpiratory disorder, and this is clearly·indiCated by the medical evidence j.n.the case .file.
A report of August 25~ 1979 iiuucilted that yoUr father had been disabled by emphySema for .
eight years, and an·adriris~ion note of Apri113, 1990 stated that be had severe emphysema, .
bronchitis and COPD, adding that he "continues to smoke."

Chestx-rays of October 2, 1984, February 19, 198,6 and October 10, 1988 stated that your father
had a calcified granUloma of the right upper lobe, indicative of an old healed granulon¢ous
disease. However, no x-rays supported that he had multiple granulqmas, or. a grantiloma in any:
other part of the lungs. Both "Dr. Glazer and Dr. Ka1nas reviewed the evidence and cOncluded

, that $e x-rays reports did not show abno~a1ities consistent with CBD. At th~ bottom ofpage

two of his· report; Dr. Kalnas described the tYPe of~-ray firidings which are Consistent with CBD.

It should be noted, that the file does not support that your father ever underwent a·beryllium
lYmphocyte proliferation test (LPT), or other iminunologic test, showing he had beryllium
sensitivitY. The evidence also does not in«?ludeany pathology report showing findings In the
l~gs consistent With CBD ....

Upon review of the case record, the undersigned makes the following:

FINDINGS OF FACT·

.,. yo~ .filed claims for survivQr benefits on November 26 and December 1~ 2003, under the
EEOICPA.

You are children of the employee, who· died on July 17, 1991, of atherosclerotic heart dis~, 8t
the·age··of71. His'surviving spouse died en September 18, 1998~

He worked for a Department of Energy (DOE) contrac.tor, at·the Paducah Gaseous Diffusion
. Plant between April 1, 1952 and March 31,.1955. During that time, it~as a Department of

Energy facility where radioactive material was being processed, and where beryllium was ...
prese~.t ..

The employee had prostate cancer, confinned by an AugUst 22, i990 .pathology report He also
had a clinical course· co~sistent with a chronic respiratory disorder and pu.bD.onaryfunction teSts

. showing an obstructive defect. His chest radiographs did not show abnor.IDa1iues characteristic"·
of CBD .. He had no lung pathology .reports consistent with CBD and did not undergo any
abnormal IJ>T or other immunologic test deinonstrating beryllium sensitivity. ' .

NIOSH reported annual dose estimates for prostate cancer ftom the date of initial radiation
~exposure ·duriri.gcovered employment, to the date the cancer'was first &1tgnosed. A suirimary

--<~. ". it' •. ' --:-"":1:
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-------- and expi;;;ti~~ ~f~~ati~~-~d-~~th~ds appli~ -to-p~d~c~- fu~e~do~e-~ates are- --- 0- - - ----

documented in the "NIOSH Report of Dose Reconstruction under EEDICP A."

Based on the dose reconstruction performed by NIDSH, the district office c81culated the
probability of causation (the likelihood that the cancer was ~aused by radiation exposure incurred
while working at a covered facility) for the pro$tecancer. The district office determined that
the cancer was not ~'atleast as likely as nof' (a 50% or greater probability) related to .
employment at the covered facility.

BaS~ on thes.e facts, the undersigned makes the following:

CONCLUSIONS of LAW

The purpose of the EEOICPA, as ·stated in.its section· 7384d{b), is to provide for "compensation ­
of covered employees and, where -applicable, survivors of such employeeS, suff~ring ftOl!1
illnesses incurred by such employees in theperf0!IDance of duty for the Depal-tnient of Energy
and certain ofits contractors and subcontractors". 42 U.S.C. § 7384d(b). -

Section 30.111 (a) of the regulations governing the EEOICP A states that except "where-otherwise
provided in the Act and these regulations, th~ claimant bears the b~den of proving by a
preponderance of the evidence. the existence of each and every-cHtetion necessary to establish
eligibility under any compensable elaiD} category set forth in section 3_0.110."- 20 C.F.R §
30.111(a) ...

Compensation may bt?paid, pUrsuant to 42 D.S.C. § 7384s of the Act, to a "covered employee"
(or his eligible survivor), which, under 42 D.S.C. § 73841(1), inCludes a "cOvered employee-with
cancer". A "covered employee with cancer'; includes an individual with a non-speciEed cancer,
'such as prostate c~cer, <If'and only if that individual is detennined to hav~ sustained that cancer ­
in -the perfon;nance of duty", which means «if, and only if, the cancer •.. was at least as likely as
not related to employment at the_facility- specified.~ .based on the _radiation dose received by the

employee .•. a~such facility", pursuant to 42 U$.C. §§ 73841(9)(B) and 73~4n of the E~OICPA.
- -

The Act also provides, in 42 U.S.C. § 7384n(d), for establishing <'methods for arriving at
reasonable ¢stimates oftbe radiation doses received" by employeeS w:h~ were not monitored,
inadequately monitored or for whom the records of exposure are missing or incomplete. The
regulations governing the EEOICP A state that the ""methodology used-by IllIS in arriving at
reasonable estimates of the radiation doses received py an employee .. .is binding on-the FAB:"
20 CP.R § 30.318(b). The reguJations also state that the <"methodology that OWCP uses to ­
determine if a claimed cancer was at least as likely as not related to employment" is "established
by regulations issued by HHS" and <'isalso binding on the FAB". 20 C.F.R § 30.318(c).

-The evidence supports that you are the children of the employee, thathe dies on July 17, 1991,
that his surviving spouse died on September 18, 1998, that he_was diagnosed With prostate
~~, and that he worked at the Paducah Gaseo1:1SDiffusion Plant, a DOE facility' where .
.radiation and beryllium were present. The Final Adjudication Branch ~ependent1y analyzed
the information in the NIOSH report, confirming the 24.66% probability of causation.

_.Therefore, the evidence does ~ot support that your father's cancer was at least as .likely as not
related to radiation exposure _a~g his covered employment .... ~c_
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---~._--- --- .n. __ .-.---.-- --- --.-----_. __ ;-- .:_._~_. • --.-- .....:...n _---.;- ._

Section 73841(13)(B) of the EEOICP A p~V1des that, for diagnoses made before 1993~chromc
beryllium diseaSe may be established by "any three of the following ... {I)Characteristic chest
radiographic ... abnormalities: .. (II)Restrictive or !Jbstm~tive lung physi~logy teSting or diffusing
lung capacity defect. (Ill)Lung pathology consistent 'with chronic beryllium
disease ... (IV)Clinic.3I courSe consistent with a chronic respiratory disorder .. ~(V)Immunologi.c
testS showing.beryllium sensitivity". As noted above, the medical evidence mcludes pulmonary
testing showingobstrnction and records indicating a clinical course consistent with. a chromc
respiratory disorder. However, the evidence does not include. chest radiograPhs with.
abnonnalitles characteristic ofCBD, lung pathology consistent with CBD ()r immunologic tests

. showing berylli$ sensi~vity. Sinceth~ employee ;met only two ofthecriteri.a"( n-and IV) the
evidence does not establish chronic beryllium disease" as defined in 42 U.S.C. § 7~841(13)(B} of
the Act.

. It should be noted that yoUr father also could not meet the definition of CBD diagnosed after
Januaiy 1, 1993, since that would require an:8bnonnal beryllium LPT, as.stated in 42 U.8.C. §
'73841(8}(A},(13}(A) of the EEOI~A: ....

For the foregoing reasons, the undersign~ hereby denies your claims for compensation Under 42
.U.S.C. § 7384s of the EEOICPA. Adjudication of your ~laimS'Ui1der42 U.S~C. §7385s.is
deferred pend#lg, further development. ..

.g Representative
Final Adjudication Branch

.. c~n.--
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44

1 MS. HOLT:

2 Well, I thought she probably had it copied in

3 there.

4 HEARING REPRESENTATIVE:

5 Okay. Let's just doubl€-check. Could

'6 somebody show me what it looks like?

7 MS. HOLT:

8 __ This.

9 I M8. DAVI 8 :

16 HEARING REPRESENTATIVE:

That's the path report. I've go~ ~~e

operative report where the chips 'weLe reff.07~d.

from the bladder. 80 let me jus~ give h~~

this whole thing here. I don't ~hink ...

11· I M8. HOl,T:

10 I Well, do you want to just take mine?

12

13

14

15

17 Let's go off the record for just a second .

. 18 ***

19 [Off the record]

20 [On the record]

21 ***
22 HEARING REPRESENTATIVE:

23

24

25

We are back on the record. We were off to

determine if Exhibit 6 contained copies of the

pathology reports relating to the testimony of

.York Stenographic Services, Inc.

34 North George St., YorIc,·PA 17401 - (717) 854-0077
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